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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed 
or described as set forth in section 102 of this title, if the differences between the 
subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made 
to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was 
made. 

Claims 1-19 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Melendrez (5,271 .369) in view of Ettehadieh (5,063,368). Melendrez shows everything 
except utilizing a ferrous metal plate(s) disposed on an upper side of the magnet(s), 
wherein the magnet(s) and the metal plate(s) are of approximate size and shape such 
that substantial registration exists between the upper surface of the magnet and a 
planar surface of the metal plate. Ettehadieh teaches that it is old in the art to provide a 
ferrous metal plate 216 (see Figures 6 and 8, and column 1, lines 27-32, which cites the 
use in Figure 6 of a steel plate and column 2, lines 16-44, which describes the second 
embodiment shown in Figure 8) on the top surface of a pair of magnets 14. 

It would have been obvious to one of ordinary skill in the art to modify Melendrez 
by providing a ferrous metal plate on the top surface of the magnet(s), in order to focus 
the direction of the magnetic field toward the fuel line and away from the engine, thus 
improving the efficiency of the magnets in magnetizing the fuel. In addition, it would 
have been obvious to provide a second metal plate to cover the top of the second 



Application/Control Number: 10/605,623 Page 3 

Art Unit: 3747 

magnet assembly. According to MPEP 2144.04 VI (B), it has been held that mere 
duplication of parts has no patentable significance unless a new and unexpected result 
is produced. It would have been obvious to one of ordinary skill at the time the 
invention was made to provide a second metal plate, since it has been held that mere 
duplication of the essential working parts of a device involves only routine skill in the art. 

With respect to claim 17, it would have been prima facie obvious to substitute the 
north pole for the south pole as the pole adjacent the fuel line, since they are art 
recognized alternatives known for the same purpose, as evidenced by the various 
claims in the instant application citing the use of the south pole located adjacent the fuel 
line. 

Response to Arguments 

Applicant's arguments filed 4/16/07 have been fully considered but they are not 
persuasive. 

Applicant has attacked the viability of the Ettehadieh reference by claiming that 
the magnets are configured such that like polarities are in direct contact with each other. 
This argument is based on an assumption that the divisions between the poles is 
parallel to the long sides of the magnets, as shown in the Figure drawn by Applicant in 
the Appendix to the Remarks/Arguments. If this assumption were correct, Ettehadieh 
would have problems, as suggested by Applicant. However, this assumption is not 
supported by any solid evidence in the Ettehadieh reference. The manner in which the 
poles are shown in the Figures of the Ettehadieh reference and particularly the manner 
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in which the flux lines of force are drawn in the Ettehadieh reference suggests that a 
different assumption is more likely to be true, as shown below: 




The Figure (Figure 6 of Ettehadieh) shows the poles such that the north poles 
are shaded (by the examiner to indicate the examiner's assumption about polarity 
division) and the south poles are left white. This kind of division between the poles can 
be assumed by the manner in which the poles are referenced and Is consistent with the 
lines of flux shown emanating from the magnets, and allows the magnets to function 
without the problems obtained when assuming that the poles are divided by lines 
parallel to the long side of the magnets (i.e. vertical, in the case of Figure 6), as 
Applicant has. Since Ettehadieh is silent as to exactly the manner in which the poles 
are delineated, it makes sense to the examiner to make the assumption which would 
allow the device of Ettehadieh to be operable, rather than to assume that Ettehadieh 
would configure the polarity of the magnets, such that the device would be Inoperable. 

Applicant further argues that Ettehadieh Is non-analogous, because, based upon 
his assumption, which the examiner considers to be erroneous, that the magnets of 
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Ettehadieh would repulse each other. Applicant asserts that the actual magnetic flux 
lines that would result from the configuration he assumes to be shown in Figure 6-8 of 
Ettehadieh would be entirely different than that shown in those figures since the 
repulsion of like poles would not allow the configuration depicted in the figures. Based 
on these assumptions, Applicant argues that there is no motivation to combine the 
references and no reasonable expectation of success because the flux lines of 
Ettehadieh would be completely different from those produced by Melendrez. The 
examiner finds this unconvincing because, as explained above, if one assumes that the 
divisions between the poles are as shown above, then Ettehadieh will produce flux lines 
as shown in the figures of Ettehadieh, and this configuration allows the magnets to 
function in a manner similar to the magnets shown in the Melendrez reference. 

Applicant further argues that the Examiner has provided no rational basis for 
combining Ettehadieh with Melendrez because, based upon his (erroneous) 
assumption, Ettehadieh teaches a completely different arrangement of magnets which 
would produce a completely different set of magnetic flux lines. Again, this is 
unconvincing because it is based upon an erroneous assumption, as explained above. 

Applicant further argues that the examiner has relied upon impermissible 
hindsight reconstruction. In response to applicant's argument that the examiner's 
conclusion of obviousness is based upon improper hindsight reasoning, it must be 
recognized that any judgment on obviousness is in a sense necessarily a reconstruction 
based upon hindsight reasoning. But so long as it takes into account only knowledge 
which was within the level of ordinary skill at the time the claimed invention was made. 
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and does not include knowledge gleaned only from the applicant's disclosure, such a 
reconstruction is proper. See In re McLaughlin, 443 F,2d 1392, 170 USPQ 209 (CCPA 
1971). 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

m 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Marguerite J. McMahon whose telephone number is 
571-272-4848. The examiner can normally be reached on Monday-Wednesday and 
Friday, 10am-6:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Steve Cronin can be reached on 571-272-4536. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated infonnation 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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